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 Fiduciary Duty vs. Broker/Sales Rep 
 

 Who Acts In Your Best Interest 
 

 Getting What You Pay For 
 

 Most investors mistakenly believe that if they hire an 

advisor to help make investment decisions, the advisor 

always acts in the investor’s best interest.  Not true. Only 

“investment advisors” (aka “independents” because they 

have no ties to a particular firm, bank or product) have 

that duty. “Financial advisors” (who used to be called 

“brokers” or sales reps”) have no duty to act in their 

clients’ best interests.  Many brokers/“financial advisors” 

choose to sell products that make them the most money 

without regard to what is best for their clients.  To protect 

themselves, investors should understand who has a legal 

duty to act in investors’ best interests and who does not.  

It’s a fascinating story of dueling industries, consumer 

confusion and undisclosed conflicts of interest. 

To Learn More 
Contact: 

 

Kurt Winiecki 
(312) 214-3321 
Kurt@WinieckiWealth.com   
www.WinieckiWealth.com 
 
 

The Consumer 
Federation of America 

 
Much support for the content of 
this Newsletter is from the 
Congressional testimony of Barbara 
Roper, the Director of Investor 
Protection of the Consumer 
Federation of America (“CFA”).  The 
CFA “is a non-profit association of 
approximately 300 national, state 
and local pro-consumer 
organizations founded in 1968 to 
advance the consumer interest 
through research, advocacy, and 
education.”   On September 13, 
2011, Ms. Roper testified before the 
Capital Markets and Government 
Sponsored Entities Subcommittee 
of the Financial Services 
Committee of the U.S. House of 
Representative regarding “Ensuring 
Appropriate Regulatory Oversight 
of Broker-Dealers and Legislative 
Proposals to Improve Investment 
Adviser Oversight.”  Roper 
Congressional Testimony, pp. 1-3. 

“Most investors choose to rely on a professional – a 

broker, a financial planner, or an investment adviser – 

to help them make investment decisions.  In doing so, 

investors rely heavily, if not exclusively, on the 

recommendations they receive from these financial 

intermediaries . . . This makes investors extremely 

vulnerable, particularly given the conflicts of interest 

that pervade the securities industry and investors’ 

difficulty in distinguishing between sales- and advice-

based services.”  Consumer Federation of America 

(“CFA”), Position Paper (see Sidebar). 

http://www.winieckiwealth.com/


Because of the financial sales industry’s 

continued campaign to mislead 

investors, most investors do not 

understand the differences between: 

 

• Sales- and advice-based services 

 

• Their different levels of investor 

protection 

 

• How investments are chosen in each 

industry 

 

Currently, most investors are unable to 

make informed decisions about 

investment help.  It leads many 

investors to misplace their trust in 

financial service providers, which can 

be inappropriate and costly.    

 

Congressional Testimony of Barbara 

Roper of the CFA, p. 4 (see Sidebar). 

The Confusion Between the Sales 

Industry and Advice Industry 

 
The Great Depression led Congress to 

draft new legislation to govern financial 

services.  This legislation recognized the 

differences between the financial sales 

industry and the financial advice industry 

and imposed very different requirements 

on them. 

Put simply, “financial 

advisors,” brokers, and sales 

representatives have no 

duty to act in their clients’ 

best interest and they are 

not required to disclose 

conflicts of interest. 

 

“Investment advisors” have a 

fiduciary duty to act in their 

clients’ best interests and 

are required to disclose all 

conflicts of interest. 

The Sales Industry 
 

Historically, brokers (also known as sales 

representatives) in Wall Street firms 

charged commissions for executing trades.  

The broker/sales rep role was clear as were 

the broker’s conflicts of interest.  The 

broker’s interest (making money by selling 

investment products) was often in conflict 

with the investor’s interest (buying what 

best fits the investor’s needs). Investors 

understood that brokers cold-calling them 

from a “boiler room” were salespeople 

who earned commissions.  Investors 

understood that they were responsible for 

choosing the investments, not the brokers.  

Because the broker’s role was clearly self-

serving, the post-Depression legislation 

did not require salespeople to act in the 

best interests of investors.  



What WWM Does 
 

Kurt Winiecki uses his 
consultative experience in 
accounting and law to help 
people protect and build their 
wealth. 
 
When it comes to wealth, every 
person, family and company has 
their own perspective.   
 
Investments, taxes, insurance, 
liquidity, family, transferring 
wealth and philanthropy are all 
important.  
 
Each client brings unique situations, 
concerns and goals to the table.  The 
weakest link in client's financial 
picture may be another's strength. 
 
WWM listens carefully to learn what 
will best help each client achieve 
their unique goals. 
 
Because Kurt Winiecki no longer 
practices accounting or law, when 
appropriate, WWM confirms its 
wealth strategies with the proper 
professionals and experts who focus 
on those areas of expertise. 

The Advice Industry 
 
In the advice industry, people paid advisors for 

investment advice.  Because investors were 

paying for advice (and not simply buying 

products from salespeople), Congress 

appropriately required providers of investment 

advice to always act in their clients’ best 

interests.  The legislation imposed a “fiduciary” 

duty that legally required Investment advisors to 

always act in their clients’ best interests.  Put 

another way, “investment advisors” could not 

legally place their own interests before their 

clients’.  Again, because brokers did not provide 

advice, they were not subject to the advisor 

standards. 

 

The Line Blurs, But Regulations Don’t 
Change 
 

In the 1980’s, discount brokers and technology 

challenged the commission-based sales industry.  

To adapt, Wall Street brokers, banking sales reps 

and insurance agents who sold (often 

proprietary) investment products began offering 

services beyond buying and selling stocks, like 

financial planning.   

 

In the 1990’s, brokers began calling themselves 

“financial advisors” Roper Testimony, p. 3.  The 

clever, strategic name change continues to 

confuse investors in two significant ways.  First, 

“financial advisor” implies providing advice, 

which in turn implies (or more accurately 

means) acting in the best interest of the investor.  

Second, the term is nearly identical to 

“investment advisor” – the legal term for 

fiduciaries who must act in their clients’ best 

interests. 

 

With the repeal of Glass-Steagall just 

over a decade ago, bankers and 

insurance agents joined the ranks Wall 

Street “financial advisors.” 



Accordingly, most investors now 

wrongly believe that they pay their 

“financial advisor” to provide advice and 

recommendations that are always in the 

best interest of the investor.  To the 

contrary, Wall Street advisors, bankers 

and insurance agents continue to put their 

own interests before their clients’ while 

keeping their conflicts of interest under 

wraps.   

 

Significantly, about 75% of investors 

believe that brokers/”financial advisors,” 

financial planners and investment 

advisors all have fiduciary duties to act 

in investors’ best interest, when 

brokers/”financial advisors” do not.  

Roper Testimony, p. 5.  Also 

significantly, over 95% of investors think 

advisors should always act in the 

investors’ best interests.  Roper 

Testimony, p. 5. 

 

The sales industry continues to fight 

against having the fiduciary standard 

apply to its brokers/“financial advisors.”  

The SEC has historically declined to put 

an end to the confusion, although it has 

always had the authority to do so.  The 

SEC recognizes that its failure to step in 

and clear up the confusion has been a 

major problem for investors and is now 

examining the problem. 

Less Investor Protection In 
The Sales Industry  
 

“[I]nvestors often do not 

understand that brokers are 

subject to a different standard of 

conduct that provides a lesser 

level of investor protection than 

fiduciaries.”   
 

Roper Testimony, p. 5. 

WWM provides advice only to clients.   
 
Because many factors beyond those 
discussed here influence the choice of 
fiduciary or broker, nothing in this 
Newsletter should be considered advice. 
 
We welcome all questions and 
comments. 

Brokers/Sales Reps Are Subject To A 
“Suitability Standard” 
 

“Reflecting their origins as salespeople, 

brokers are subject to a suitability standard.  

That standard requires them to make 

recommendations that are generally 

appropriate for their customers based on a 

detailed understanding of the customer’s 

financial situation and needs, but allows 

them to place their own financial interests 

ahead of those of their customers in selecting 

the particular investment products and 

strategies to recommend.”  Roper Testimony, 

p. 3.   
 

Investment Advisors Are Fiduciaries 
 

“All other investment advisors, including 

financial planners who combine advice and 

product sales, are subject to a fiduciary duty 

to act in their customers’ best interests that is 

more appropriate to that advisory role.”  

Roper Testimony, p. 4.  “Investment advisors 

are required to provide up-front disclosure of 

all material conflicts of interest and to 

appropriately manage those conflicts.  

Although [brokers’] conflicts are typically 

greater [than investment advisors’], brokers 

have no such requirement.”  Roper  

Testimony, p. 4. 

http://www.swiftpage8.com/SpeClicks.aspx?X=3010G0JMEAPPTX9R04Y9WW
http://www.swiftpage8.com/SpeClicks.aspx?X=3010G0JMEAPPTX9R04Y9WW


“One way to think about this is that 

a suitability standard essentially 

allows a broker to recommend the 

least suitable of the various suitable 

options, while a fiduciary duty 

requires the broker to have a 

reasonable basis for believing his or 

her recommendations is the best of 

the available options for that 

client.”  
 

Roper Testimony , p. 5. 

The Confusion Persists 
 

If this is the first you’ve heard of these 

differences, you are not alone by a long 

shot.  Thanks largely to the practices of the 

sales industry, investors do not understand 

the difference between “financial advisors” 

and “investment advisors.”  A study 

commissioned by the SEC found that the 

“we do it all” advertisements of Wall Street 

firms, banks and insurance companies 

(think of any big-firm financial service TV 

ad) add to the confusion.  “This should 

hardly be surprising.  That is the precisely 

the result the brokerage firms intended 

when they adopted those titles and that 

marketing strategy – a strategy that was 

specifically designed to enable them to 

compete more effectively with financial 

planners offering more comprehensive and 

objective advisory services.  Roper 

Testimony, p. 5. 

How The Confusion Affects Investors 
 

Thinking that your advisor is on your side 

when he is not can seriously affect your 

wealth.  In the article “Can You Trust Your 

Financial Planner,” renowned consumer 

advocate and financial writer Liz Pulliam 

Weston uses an example that misplacing trust 

in a broker can cost you 2% each year in 

investment returns (leading to a $300,000 

difference in wealth when investing $10,000 a 

year for thirty years.  

 

[Sidenote by Author, Kurt Winiecki: When I 

worked as a “financial advisor” at a Wall 

Street firm, I saw firsthand how the sales 

regime, sales culture and sales quotas can hurt 

investors who think their “financial advisor” 

acts in the investors’ best interests. I witnessed 

the unfairness of undisclosed conflicts of 

interest to investors who had no idea how 

relatively poor investments found their way 

into their portfolios. I saw many smart, well-

minded "financial advisors" who worked hard 

to right by their clients, and I saw many who 

took advantage of their clients’ confusion to do 

less to make more.] 

 

The Current Marketplace 
 

The SEC has conducted studies consistent with 

the themes in this Newsletter.  Roper 

Testimony, p. 2.  Congress is currently 

reviewing the SEC’s conclusions and may 

require that everyone who provides 

personalized financial advice will be required 

to act pursuant to a fiduciary duty and act place 

their clients’ interests before their own.  The 

need clearly exists.  “There is a strong 

economic case for imposing a fiduciary duty 

on brokers when they provide personalized 

investment advice to retail investors . . . the 

evidence can be found in harmful conduct that 

is permissible under the suitability standard 

that would be prohibited under a fiduciary 

duty.”  Roper Testimony, p. 18 (emphasis 

added). 



The Current Marketplace 
 

The SEC has conducted studies consistent 

with the themes in this Newsletter.  Roper 

Testimony, p. 2.  Congress is currently 

reviewing the SEC’s conclusions and may 

require that everyone who provides 

personalized financial advice will be 

required to act pursuant to a fiduciary duty 

and act place their clients’ interests before 

their own.  The need clearly exists.  “There 

is a strong economic case for imposing a 

fiduciary duty on brokers when they provide 

personalized investment advice to retail 

investors . . . the evidence can be found in 

harmful conduct that is permissible under 

the suitability standard that would be 

prohibited under a fiduciary duty.”  Roper 

Testimony, p. 18 (emphasis added). 

 

An Objective Review 
 

Even when hiring a fiduciary, it is up to 

investors to protect themselves.  Investors 

may want to ask themselves certain 

questions.  “Am I paying for advice but 

getting sold whatever product is best for my 

advisor?”  “Should I trust my financial well-

being to an industry that does not disclose 

how they are paid or what their conflicts 

are?” 

Periodically reviewing your portfolio 

strategies is a must.  Often, your own or a 

third-party review raises clear conflicts of 

interest.  If a significant portion of your 

twenty-fund portfolio is provided by the 

same fund company, your advisor may 

have a side deal with that fund company.  

If you can’t get a short, understandable 

answer as to why you own 

underperforming funds, there may be a 

conflict of interest.  Selling exotic new 

products that are created by the advisor’s 

firm (think Auction Market Securities) 

may be a conflict in that it benefits the 

firm much more than it benefits you.  

Periodically objectively reviewing your 

holdings and charges can uncover conflicts 

that may be important in making 

decisions. 

 

Conclusion 
 

If investors understood who always acted 

in their best interest and who did not, they 

could make better decisions about who to 

hire.  

 

But confusion clearly exists.  A wide 

chasm exists between what investors 

expect and what they often get.  

 

The SEC and Congress have an 

opportunity to clear up this confusion, and 

they should. 

 

However, until Congress and the SEC act, 

investors must protect themselves. They 

must understand the difference between 

having a fiduciary in your corner and 

paying a “financial advisor” who, if it pays 

more, can recommend the least suitable of 

all suitable products. 



My Background – by Kurt Winiecki 
 
Hiding conflicts of interest and putting my own financial 

interests before my clients is contrary to my years of 

experience as a lawyer counseling companies and 

individuals.  As an attorney, my duty to my clients always 

came before all else, and I could never hide any conflict 

of interest.  To the contrary, attorneys must always 

disclose them and avoid them.   

 

Conflicts of interest are so important that millions and 

millions of dollars of business are prevented from 

moving to law firms because a firm’s prior relationship 

creates a conflict of interest.  It is an extremely important 

concept that can affect business and wealth – fiduciaries 

must put the client’s best interest before their own.   

 

Choosing to serve my clients as a fiduciary fits me and 

my consultative background.  I want all investors to 

understand and appreciate what a fiduciary does and what 

a fiduciary duty means to them. 


